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I.

The Basics of Bankruptcy
Bankruptcy is a Federal Law found in Title 11 of the U.S. Code. In Iowa,
the state law controls as to exemptions that can be claimed in a bankruptcy
filing and determinations of real estate titles and issues are also governed by
state law. The bankruptcy process and the procedures followed are governed
by the federal law.
There are several types of bankruptcy:
Chapter 7 – liquidation (the most common)
Chapter 11 – business reorganization
Chapter 12 – farm reorganization
Chapter 13 – repayment plan for regular income earners

II.

The Process of a Chapter 7 Case
DEBTOR:
This is the person/entity filing bankruptcy. 11 §USC 101
and §301
PETITION:
The case starts with the filing of the Petition and many
dates flow from this. 11 USC §301.
TRUSTEE:
This is the person appointed by the Court to administer
the case. 11 USC §701.
ESTATE:
The filing of the Petition creates the Estate which is all
property or interest of the Debtor as of the date of filing.
Inherited property and property settlements from a
divorce received within 180 days of filing.
AUTOMATIC STAY:
When the Petition is filed, creditors are
stopped from taking any action to collect
from the Debtor or Property of the Estate.
The Stay continues until relief is granted, the
case ends or the property is no longer
property of the Estate. 11 USC §362.
341 MEETING:
This is the Court appearance for the Debtor to
allow the Trustee and the creditors to question the
Debtor about their financial affairs and property.
This is held within 60 days of filing. 11 USC §341.
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EXEMPTIONS:

DISCHARGE:

PETITION DATE

This date also triggers the start of some time
periods.
The Debtor is allowed to claim certain property as
exempt under Iowa Code Chapters 561 and 627. If
there is no objection to the claimed exemptions
within 30 days of the 341 Meeting, then the
exemption stands. 11 USC §522.
This is the goal of the bankruptcy proceeding. The
Discharge eliminates all personal liability of the
Debtor for the debts at the time of the Petition. 11
USC §524. There are exceptions to discharge for
items like child support, certain taxes and more. 11
USC §523. The Discharge can be denied for
certain actions. 11 USC §727.

Creates

EXEMPT
PROPERTY
To DEBTOR

PROPERTY OF THE ESTATE

ABANDONED
PROPERTY
To DEBTOR

ADMINISTERED
PROPERTY
To TRUSTEE to sell

TIME LINE:

Petition Date + 45-60 Days = 341 meeting Date + 60 Days =
Discharge
ABSTRACTING:
Most NOT shown in Abstract. It will need to be
specifically added. If Trustee has recorded a
Notice, then it will be shown. See Appendix A.
ELECTRONIC FILING:
All Bankruptcy cases are filed electronically.
Sample Docket Report included in Appendix B.
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III.

Title Standards Chapter 13 Bankruptcy – See Appendix C.
13.1 SALE BY TRUSTEE. This is used in the case where the Trustee takes
the property from the Debtor and sells it. See Appendix D and E.
13.2 AUTOMATIC STAY RELIEF. This is used to show that a creditor
obtained relief from the Automatic Stay – usually so that they can
proceed against their collateral, i.e. mortgage foreclosure.
13.3 EXEMPT PROPERTY. This is used to show that the Debtor properly
claimed the property as exempt, there were no objections and the
Debtor owns the property.
13.4 DISCHARGE/LIEN OF JUDGMENT. This is one of the most
misunderstood of all issues in bankruptcy. A judgment lien is NOT
eliminated by a Discharge in bankruptcy. All liens survive, unless
they are specifically avoided by an Order in the Bankruptcy Case.
13.5 ABANDONMENT OF PROPERTY. This is used to show that the
property has been abandoned by the Trustee and will not be
administered. The Debtor then owns the property again.
13.6 EXTENSION OF TIME. Some deadlines/statutes of limitations are
extended or tolled by the bankruptcy filing.
13.7 DISMISSAL. This shows that the case is dismissed and title to all
property revests in the Debtor. There are exceptions.
13.8 SHOWING FACTS OF RECORD. This confirms that we can show
the required information in the abstract by affidavit.

IV.

OTHER BANKRUPTCY TOPICS AFFECTING REAL ESTATE
A. ASSUMPTION AND REJECTION OF LEASES
- In certain situations, the Trustee has a right to assume or reject
executory contracts and unexpired leases of the Debtor. 11 U.S.C.
§365(a). In a Chapter 11, 12 or 13, the Debtor may have this right.
- Generally must be done within sixty (60) days of the order for
relief and if no action is taken within the designated period, the
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lease or contract is deemed rejected. 11 U.S.C. §365(d). Thus,
within sixty (60) days of the Petition date, or longer if extended,
the Trustee may still have rights in the Debtor’s executory
contracts and unexpired leases. For executory contracts and
unexpired residential leases in Chapters 11, 12 and 13, the time
limit is before confirmation or as ordered by the Court. 11 U.S.C.
§365(d).
- If the Debtor has an interest in a real estate contract, the Trustee
can assume the contract rights of the Debtor, whether the Debtor is
the vendor or the vendee. If assumed, the Trustee must generally
perform the Debtor’s duties under the real estate contract. The
Bankruptcy Code also provides the requirements to accept or
reject, the treatment of defaults and other issues related to contracts
and leases. 11 U.S.C. §365.
B. TRUSTEE AS LIEN CREDITOR & AVOIDANCE OF
TRANSACTIONS
- Under 11 U.S.C. § 544, the Trustee shall have powers to avoid
transfers by the debtor that are avoidable by any lien creditor or
bona fide purchaser. Thus, the Trustee stands in the shoes of a lien
creditor and can enforce rights the same way. Most common
example is avoiding a mortgage on real estate.
- If the mortgage is defective, then it is not valid against a bona fide
purchaser or a lien creditor. Thus, when there is a defective notary,
an inaccurate legal description or any other fatal defect in a
mortgage, the Trustee has avoiding powers. So, just because the
mortgage shows up in a records search, that does not make it valid
against the Trustee when the debtor files bankruptcy.
C. AVOIDANCE OF FRAUDULENT TRANSFERS
- A Trustee can avoid a fraudulent transfer under 11 U.S.C. §548.
This can be (1) a transfer by the Debtor with actual intent to
hinder, delay or defraud a creditor; or (2) a transfer made for less
than reasonably equivalent value and the Debtor was insolvent
either prior to or as a result of the transfer. 11 U.S.C. §548.
- The Trustee must assert the claim within two (2) years from the
date the Trustee was appointed, or before the case is closed or
dismissed, whichever is earlier. 11 U.S.C. §546.
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- To be avoidable under 11 U.S.C. §548, the transfer must have
occurred within one year prior to the filing of the bankruptcy case.
- The Trustee can also avoid a fraudulent transfer under
nonbankruptcy law, which has a longer five (5) year statute of
limitations in Iowa. 11 U.S.C. §544 and Iowa Code §614.1. Thus,
the Trustee has either five (5) years from the transfer or two (2)
years from the date of appointment, whichever is longer. 11 U.S.C.
§108.
D. AVOIDANCE OF PREFERENTIAL TRANSFERS
- A Trustee can avoid a preferential transfer under 11 U.S.C. §547.
A “preferential transfer” in bankruptcy is a transfer of property or
an interest in property of the Debtor:
- to or for the benefit of a creditor;
- on or for account of an antecedent or preexisting debt;
- made while the Debtor is insolvent (which is presumed
within 90 days of the filing);
- made within 90 days of filing (or one year if the transferee is
an insider or related party);
- which enables the creditor transferee to receive more than
they would in a Chapter 7 proceeding had the transfer not
been made.
- The Trustee must assert the claim within two (2) years from the
date the Trustee was appointed, or before the case is closed or
dismissed, whichever is earlier. 11 U.S.C. §546.
E. AVOIDANCE OF POST PETITION TRANSFERS
- The Trustee can avoid any post-petition transfer of estate property
that is not authorized by the Bankruptcy Court or permitted by the
Bankruptcy Code. 11 USC §549.
- The trustee cannot avoid a post-petition transfer of real estate to a
bona fide purchaser for value unless a copy of or notice of the
bankruptcy petition was filed with the recorder prior to the
transfer. 11 USC §549(c).
- The Trustee must take action to recover the transfer within two (2)
years from the date of the transfer or before the case is closed,
whichever is earlier. 11 USC §549(d).
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F. WHEN TO FILE A CLAIM. Any time you receive a notice of funds,
you should file a claim. It is NOT necessary to file every time a
bankruptcy is filed, as most cases do not have anything to pay out.
G. CLAIMS. Generally, secured claims are NOT paid in bankruptcy.
This includes County claims for taxes due. Generally, only unsecured
claims are eligible to share in the funds collected by the Trustee.
Unsecured claims can include the unsecured portion of a claim that is
partially secured by collateral.
V.

JUDGMENT LIENS
A. THE CREATION OF JUDGMENT LIENS
- Pursuant to Iowa Code §624.23, judgments in the appellate or
district courts of Iowa, or federal courts in Iowa, are liens upon real
estate owned by the defendant at the time of rendition and on all real
estate subsequently acquired by the defendant. The judgment lien
continues for ten (10) years from the date of the judgment. Iowa Code
§624.23(1).
- The “subsequently acquired” provision does not apply to real estate
acquired by a debtor after personal liability on a judgment has been
discharged in bankruptcy. Iowa Code §624.23(3). Title Standard 13.4.
At a minimum, the abstract should show:
- the filing of the petition in bankruptcy;
- the listing of the debt on the appropriate bankruptcy
schedule; and
- the discharge of the Debtor.
Query: Will this be effective if the discharge is later revoked? It
appears that reasonable reliance should control.
PRACTICE POINTER: Since the personal liability is discharged,
and if the Debtor owns no other real estate on which the lien exists,
request that a release and satisfaction of the judgment be filed.
Although not mandatory, creditor may be willing to issue since avoids
further investigation in the future.
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B. RELEASES AND SPECIFIC RELEASE OF JUDGMENT LIENS
- Once a judgment is paid or satisfied in full, the holder of the
judgment must acknowledge satisfaction of the judgment in all
counties where it was filed. Iowa Code §624.37. Failure to satisfy the
judgment within thirty (30) days of written request can result in a
penalty of $400.00. Iowa Code §624.37. A satisfaction is to be an
acknowledged document.
PRACTICE POINTER: Consider the use of a specific release of
judgment lien in a case where the judgment is not paid or satisfied, but
there is no equity in the property to recover. This may be beneficial in
a foreclosure action to avoid naming and serving all judgment holders
as additional defendants. This document should be acknowledged and
must include the legal description of the property. See Appendix Ffor
a sample Specific Release of Judgment Lien.
C. ELIMINATION OF JUDGMENT LIENS ON HOMESTEADS
Why not done?
- The procedure under Iowa Code §624.23(2) can be used to remove
apparent judgment liens from a debtor’s homestead. Although under
Iowa Code §561.21 very few judgment liens are liens against the
homestead, this is not apparent from the public record. This statute
provides for the identification of such liens and effectively establishes
their invalidity.
- The Code provides that judgments are not liens on real estate platted
as a homestead pursuant to Iowa Code §561.4, unless execution is
levied within thirty (30) days of demand, made by the debtor, upon
holder of the judgment. The contents of the demand are specifically
set forth in the statute. See Appendix G for a sample Demand
Pursuant to Iowa Code §624.23. The demand must be served as an
original notice. Upon expiration of thirty (30) days after service of the
demand, the lien is of no further force and effect. Then a copy of the
demand and the proof of service of the same shall be recorded with
the county recorder where the real estate is platted as a homestead.
- Usually a creditor will not levy execution, since a wrongful levy
could subject the creditor to a claim by the debtor. But, if the creditor
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does levy execution, the debtor may proceed to file a motion to quash
the levy of execution, asserting the impropriety of the execution
against exempt homestead property. Upon hearing, the order should
provide that the execution is invalid and should specifically release
the homestead property from the judgment lien.
See title Standard 6.7 for the elements required to be shown to
establish compliance with Iowa Code §624.23(2).
PRACTICE POINTER: Consider offering a judgment creditor the
opportunity to execute a specific release of judgment lien as discussed
above to avoid the Iowa Code §624.23(2) process.
ITEMS IN APPENDIX:
A.
B.
C.
D.
E.
F.
G.

Trustee’s Notice of Bankruptcy Filing for Recording
Sample Bankruptcy Docket
Iowa Title Standards – Chapter 13
Trustee Deed and Affidavit of Trustee
Clerk’s Certificate
Specific Release of Judgment Lien
Demand Pursuant to §624.23
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Prepared by and Return to: Deborah L. Petersen, 215 S. Main Street, Suite 301, Council Bluffs, IA 51503,
Phone: (712) 328-8808

NOTICE OF BANKRUPTCY FILING
You are hereby notified that _______________has filed a Chapter 7 Bankruptcy in the U.S.
Bankruptcy Court for the Southern District of Iowa, on _________________, 201_, Case No.
_______. You are further notified that the undersigned has been appointed Trustee in this
proceeding. A copy of the Notice is attached hereto, marked Exhibit “A” and by this reference
made a part hereof.
________________is the owner of property the property legally described as follows:
[INSERT LEGAL DESCRIPTION}
Under the Bankruptcy Code, this property is now owned by Deborah L. Petersen, Trustee of the
Bankruptcy Estate of __________________. Please take notice and govern yourself accordingly.
Further information can be obtained from the undersigned.
Dated: _________, 201_
DEBORAH L. PETERSEN, Trustee
215 South Main Street, Suite 301
Council Bluffs, IA 51503
STATE OF IOWA, COUNTY OF POTTAWATTAMIE
On this ___ day of ________, 201_, before me, a Notary Public, personally appeared
Deborah L. Petersen, to me known to be the person named in and who executed the foregoing
instrument, and acknowledged that she executed the same as her voluntary act and deed.
___________________________________
Notary Public in the State of Iowa

APPENDIX A
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APPENDIX B
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Preparer Information

Deborah L. Petersen of Petersen Law PLLC

215 South Main St, Suite 301

Individual's Name

Street Address

Council Bluffs, Iowa 51503 (712) 328-8808
City, State Zip Code

DEBORAH L. PETERSEN ISBA # AT0006111

Phone

SPACE ABOVE THIS LINE
FOR RECORDER Address

Tax Statement::

TRUSTEE'S DEED
THIS INDENTURE made this ____ day of _______, ____, between Deborah L.
Petersen, as Trustee of the Bankruptcy Estate of _______________, Debtor(s), Southern District of Iowa
Bankruptcy No. _____________________, party of the first part, and ________________, party of the
second part, witnesseth, that,
WHEREAS, on the ____ day of __________, ____, _____________ filed for relief
under Chapter 7, Title 11 of the Bankruptcy Code; on the ____ day of __________, ____, a Notice of
Intent to Sell Property and Bar Date Notice was transmitted to all parties in interest which provided that
objections to such Notice must be filed with the Clerk of the United States Bankruptcy Court within
twenty (20) days of the date of said Notice. No objections were filed and an Order on Trustee’s Notice of
Intent to Sell Property which approved the Notice of Intent to Sell was filed by the Court on ___________
_____, ____;
NOW, THEREFORE, KNOW YE, that I, Deborah L. Petersen, Trustee, by virtue
of the power and authority in me vested, as aforesaid, and in consideration of the sum of
__________________________ ($_______) Dollars, to me paid by the party of the second part, the
receipt whereof is hereby acknowledged, do hereby grant, bargain, sell and convey unto the party of the
second part, his/her/their/its heirs and assigns, forever, all the interests which the Debtor(s),
____________________ had on __________ __, ____, in and to the following described property:
together with all and singular the tenements, hereditaments, and appurtenances thereunto belonging, or in
any way appertaining; and the reversion and reversions, remainder and remainders, rents, issues and
profits thereof.
To have and to hold the said above-bargained premises, with the appurtenances,
and every part thereof, unto the party of the second part, his heirs and assigns, to his and his own proper
use and behoof forever; as fully and absolutely as the party of the first part can and ought to do pursuant
to the statute and their authority, as aforesaid.

APPENDIX D
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IN WITNESS WHEREOF, I, as such Trustee, have hereunto set my hand this ____
day of __________, ____.

________________________________________
DEBORAH L. PETERSEN, Trustee of the
Bankruptcy Estate of ______________________
STATE OF IOWA

)
) ss.:

COUNTY OF POTTAWATTAMIE

)

On this ____ day of __________, ____, before me, the undersigned, a Notary Public in
and for the State of Iowa, personally appeared Deborah L. Petersen, Trustee of the Bankruptcy Estate of
_________________, to me known to be the person named in and who executed the foregoing
instrument, and acknowledged that she executed the same as her voluntary act and deed.
________________________________________
NOTARY PUBLIC

APPENDIX D
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Preparer Information

Deborah L. Petersen of Petersen Law PLLC

215 South Main St. Suite 301

Individual's Name

Street Address

Council Bluffs, Iowa 51503
City, State Zip Code

DEBORAH L. PETERSEN ISBA # AT0006111

(712) 328-8808
Phone

SPACE ABOVE THIS LINE
FOR RECORDER

AFFIDAVIT
I, Deborah L. Petersen, Trustee, being first duly sworn on oath, depose and state as follows:

1.

I am the Trustee in the Chapter 7 Bankruptcy Case of _________________________, Case

No. __-__________-_ _-7, filed in the United States Bankruptcy Court for the Southern District

of Iowa, __________ Division.

2.

As Trustee, I am the Grantor in a Trustee’s Deed to ___________________________,

dated __________ __, 20__, and recorded ________________ ___, 20__, in Book ___, Page _____
of the records of ______________ County, _____________.

3.

Attached hereto, marked as indicated, are copies of the following documents related to

the above noted bankruptcy case:
Exhibit A

-

Notice of Voluntary Petition, including Appointment of Trustee

Exhibit B

-

Schedule A. Real Property

Exhibit C

-

Notice of Intent to Sell Property and Bar Date Notice with Certificate
of Service reciting that the Notice of Intent to Sell Property and Bar
Date Notice was duly transmitted to all parties in interest.

Exhibit D

-

Order on Trustee’s Notice of Intent to Sell Property
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4.

Attached hereto, marked as Exhibit “E”, is the original Clerk’s Certificate that no notice

of appeal, application to extend time for appeal, motions under Fed. Bankr. R. 9023, 9024, or Motion
to Stay have been filed with regard to the Order on Trustee’s Notice of Intent to Sell Property filed
________________ __, 20__.

5.

No objections to the Notice of Intent to Sell Property and Bar Date Notice were filed in
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this proceeding and pursuant to the Order on Trustee’s Notice of Intent to Sell Property, said Notice
is approved and all parties shall abide by the terms contained therein.

6.

The information in this Affidavit is true and correct to the best of my knowledge.

DATED this _____ day of _____________, 20__.
_______________________________________
DEBORAH L. PETERSEN,

Trustee

Subscribed and sworn to before me this _____ day of ______________, 20__.
_______________________________________
NOTARY PUBLIC
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CLERK’S CERTIFICATE
This is to certify in the case of ______________________________, Case No.
________________, filed in the United States Bankruptcy Court for the Southern District of Iowa,
_____________ Division, that no notice of appeal, application to extend time for appeal, motions

under Fed. Bankr. R. 9023, 9024, or Motion to Stay have been filed, or have been withdrawn in
regard to the Court Order on Trustee’s Notice of Intent to Sell Property filed ___________ ___,
20__.
DATED this ____ day of __________, 20__.
Clerk U. S. Bankruptcy Court
By_________________________________
DEPUTY CLERK

APPENDIX E

33

APPENDIX F
34

APPENDIX G
35

