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As an Iowa real estate lawyer, you may be called upon to create an easement, prepare an
abstract, or issue an opinion or title guaranty on property that benefits from or is burdened by an
easement. The goal of this presentation is to strengthen your awareness and understanding of a
selection of easement problems and possible solutions.
This outline seeks to address the following questions:
1.

How are easements created?

2.

What are the obligations of an examining attorney under Title Standard 1.11?

3.

What is the status of an easement that predates the root of title?

4.

Is it possible for a third-party to terminate an easement?

5.

What is the difference between an express easement and an easement shown on a
plat?

6.

What problems are associated with a blanket easement?

7.

What problems arise when an easement is contained within restrictive covenants?

8.

What should you consider when drafting easements and associated maintenance
agreements?
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1.

How are easements created?

An easement may be created in the following ways: express

easement,

easement

by

prescription, easement by implication, and easement by necessity. 1 Easements can also be
created by eminent domain.
a.

Dominant estate. The land benefited by the easement.

b.

Servient estate. The land burdened or encumbered by the easement.

c.

Express easements. Express easement may be created by separate instruments,

restrictive covenants, will, conveyance in a deed,2 or inclusion on a plat map.3

Practice pointer: The use of plat maps for creating easements is strongly
discouraged. Easements created in this manner do not specify the grantee of the
easement, the rights and obligations normally recited in a separate instrument,
and can be next to impossible to read in an abstract.

d.

Easement by prescription. This is analogous to the concept of adverse possession.

The claimant must prove the property was used “under a claim of right or color of title, openly,
notoriously, continuously, and hostilely for ten years or more.”4 The claimant need not have
claimed this use personally for ten years but may “tack on” to the use of predecessors to satisfy
the ten-year requirement.5
e.

Easement by implication. “An easement by implication is one which the law

imposes by inferring the parties to a transaction intended that result, although they did not
express it.”6 An easement by implication arises under the following conditions:
(1) a separation of the title; (2) a showing that, before the separation took place,
the use giving rise to the easement was so long continued and obvious that it was
manifest it was intended to be permanent; and (3) it must appear that the easement
1

Nichols v. City of Evansdale, 687 N.W.2d 562, 568 (Iowa 2004).
Hawk v. Rice, 325 N.W.2d 97, 98-99 (Iowa 1982).
3
Gray v. Osborn, 739 N.W.2d 855, 861 (Iowa 2007).
4
Brede v. Koop, 706 N.W.2d 824, 828 (Iowa 2005) (quoting Johnson v. Kester, 637 N.W.2d 174, 178 (Iowa 2001).
5
Johnson v. Kester, 637 N.W.2d 174, 178 (Iowa 2001).
6
Brede v. Koop, 706 N.W.2d 824, 830 (Iowa 2005) (quoting Schwob v. Green, 215 N.W.2d 240, 242-43 (Iowa
1974).
2
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is continuous rather than temporary, and (4) that it is essential to the beneficial
enjoyment of the land granted or retained.7
The cases involving easement by implication are fact intensive and turn heavily on the
owner’s intent prior to separation.
f.

Easement by necessity. The easement by necessity is similar to an easement by

implication. The requirements to establish an easement by necessity: (1) unity of title to the
dominant and servient estates prior to separation, (2) separation of title, and (3) necessity of the
easement.8 Here, intent is not an issue. Rather, the question is whether an easement is created by
the necessity of a grantee of a landlocked parcel being able to access a public road.
2.

What are the obligations of an examining attorney under Title Standard 1.11?
Physical access to a piece of land is a critical concern. Without a means of access, the
use, enjoyment and value of the land is reduced. In Iowa, the abstractor is required to “show
matters of record which evidence means of access (plat drawings, surveys, and public or private
right-of-way easements).”9 It is up to the examining attorney to “determine whether the showing
constitutes legal access.”10 If the examining attorney cannot make a determination of legal
access from the abstract, he or she should “include a recital in the title opinion to this effect.”11
When access is by a private ingress and egress easement appurtenant, “the abstract must
include the servient estate to the date of the recording of the grant of easement.”12 “Abstracting
of the servient estate subsequent to the recording [of the easement] is not necessary.”13
Problem: What does an examining attorney do when the abstract of title or a separate
review reveals that access to a piece of land is obtained by an appurtenant ingress-egress
easement? A sample drawing of such an easement is shown below.

7

Id. (quoting Bray v. Hardy, 82 N.W.2d 671, 673 (Iowa 2001).
Nichols v. City of Evansdale, 687 N.W.2d 562, 568 (Iowa 2004).
9
Iowa State Bar Association, Iowa Land Title Standards, Title Standard 1.11 (2017) (emphasis added); accord Iowa
Land Title Association, Abstracting Standards of the Iowa Land Title Association, p. I. (2009 ed., rev. 9/14/16)
(requiring matters of record showing access to a public right-of-way to be shown on abstracts pursuant to Title
Standard 1.11).
10
Id. (emphasis added).
11
Id.
12
Id.
13
Id.
8
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In this example, ingress and egress for Parcel “B” (the Parcel “B” Driveway) is only
available by passing over the shaded parcel, which is owned by someone other than the owner of
Parcel “B”. The shaded parcel is referred to as the “servient” estate, and Parcel “B” is the
“dominant” estate.

Upon becoming aware of the existence of an access easement for the benefit of Parcel
“B”, the examining attorney should use the following thought-process to analyze the situation:
There exists a physical means of ingress and egress for the owner of
Parcel “B”; however such ingress and egress is only available by passing over the
land of another. Does the owner of Parcel “B” have the legal right to do so? In
other words, are there enforceable granting instruments of record that establish a

4
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definitive right in the owner of Parcel “B” to pass and re-pass over the land of
another for the purpose of ingress and egress?
Solution: Specific additional steps should be taken to ensure the land has a valid right of
access:


The easement should be granted by written instrument, such as the example below,
properly executed by all necessary parties, including spouses, and filed of record.

See question 8 below for tips on drafting easements and maintenance agreements.


The land certified by the abstractor should include the servient estate to the recording
date of the grant of easement.



The attorney title opinion should reference the appurtenant servient estate, confirm
the validity of the easement, and identify the encumbrances affecting the servient
estate.



Mortgages, judgments and other liens affecting the servient estate that were recorded
prior to the ingress-egress easement will need to be released or subordinated to the
easement.

Practice pointer #1: Although abstracting of the servient estate subsequent to
the recording of the easement is not required under Title Standard 1.11, it is
advisable to ascertain any modifications which may impose additional
requirements or extinguish the easement altogether.
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Practice pointer #2: When possible, include ingress/egress easements in the
legal description of instruments affecting the land (deed, mortgage, etc.).

3.

What is the status of an easement that predates the root of title?
Iowa’s Marketable Record Title Act14 (the “Act”) has the purpose of simplifying and
facilitating land title transactions by allowing persons to rely on a record chain of title of not less
than 40 years, subject only to certain enumerated rights, interests and exceptions.15 Under the
Act, when the official public record discloses that a person has held title to an interest in land for
a period of 40 years or more or has acquired title from one or more prior owners who, along with
the current owner, collectively have held title for an unbroken period of 40 years or more, such
person is deemed to have marketable record title in such interest in land.16
The Act operates to extinguish all interests and claims existing prior to the 40-year period
other than those specifically enumerated by the Act.

Marketable record title is what all

prospective buyers want to purchase, and all mortgage lenders want to lend against. As a result,
it’s what an Iowa attorney hopes to find when he or she examines an abstract.
On occasion, an abstract reveals an easement which was created more than 40 years
before the date of the proposed transaction for which the abstract was ordered.17 Is the easement
extinguished under the Act? Under the Act, marketable record title is subject to the following
matters, in addition to other rights, interests and exceptions:
[A]ll interests and defects which are inherent in the muniments of which such
chain of record title is formed; provided however, that a general reference in such
muniments, or any of them, to easements…created prior to the root of title shall
not be sufficient to preserve them, unless specific identification be made therein
of a recorded title transaction which creates such easement….18

14

Iowa Code §§ 614.29 to 614.38.
Iowa Code §§ 614.30 to 614.32.
16
Iowa Code § 614.31.
17
The Iowa Title Guaranty Abstract Minimum Standards require abstractors to show at all grants of easement in root
of title abstracts, even those more than 40 years old. Iowa Land Title Association, Abstracting Standards of the
Iowa Land Title Association, p. i. (2009 ed., rev. 9/14/16).
18
Iowa Code § 614.32(1).
15
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This section of the Act must be read in conjunction with § 614.36, which clarifies that the
Act does not “bar or extinguish any easement or interest in the nature of an easement” if its
existence is “apparent from or can be proved by physical evidence of its use.”19
As a result, the status of an easement of record which was created more than 40 years ago
may be called into question under the Act unless the easement is: 1) specifically referenced in a
subsequent deed or other muniment of title recorded less than 40 years’ ago; or 2) apparent from
or can be proved by physical evidence of its use. Let’s take a look at a real world problem
involving an easement that is more than 40 years old.
Problem: Consider the following pipeline easement which was created by instrument
and recorded in 1968:

19

Iowa Code § 614.36.
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Let’s also assume for the purposes of this example that the same easement also appears
on a plat, which was also recorded in 1968. Neither the easement instrument nor the plat is
referenced in a subsequent deed or other muniment of title recorded less than 40 years ago. Both
the original easement instrument and plat appear in the abstract. Should the examining attorney
show the easement on his or her title opinion as a burden on the subject property?
8
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Solution: The answer to this problem hinges on whether or not the existence of the
easement is “apparent from or can be proved by physical evidence of its use.”20

That

determination cannot be made without further inquiry. The examining attorney should show the
easement in the title opinion and note that it may be extinguished if it is no longer in use.
Furthermore, the easement instrument and plat should be specifically referenced as an exception
on any title commitment and certificates that may be issued in reliance on the title opinion. The
examining attorney should remove the item from his or her title opinion only after viewing
evidence from a credible source that the easement is no longer in use.
In this example, which is based on an actual claim received by Iowa Title Guaranty, the
examining attorney excluded the ancient pipeline easement shown in the abstract from the title
opinion because, “it was more than 40 years’ old.” In this instance, had the examining attorney
raised the issue or asked for more information, confirmation of the current use of the pipeline
would have been readily ascertainable as it was clearly marked by signage as shown in the
photograph below.

Practice pointer: Unless there is evidence of record to the contrary, assume that
every easement over 40 years old is still in use and show it in your title opinion.

20

Iowa Code § 614.36.

9

Easements – A Panel Discussion of Particular Problems & Solutions
Drake Real Estate Seminar – March 23, 2018
___________________________________________

4.

Is it possible for a third-party to terminate an easement?
Problem: On occasion, a third-party is in a position to terminate an easement. This
situation frequently arises unintentionally when a property owner grants access over his or her
property to an adjoining property owner, sometimes as part of a parcel split, and the servient
tenement is already encumbered by a mortgage or lien. The parties involved may be long-time
neighbors or even family-members, so the easement transfer may proceed somewhat informally
with minimal due diligence. In this situation, should the mortgage or lien, which was recorded
prior in time to the appurtenant easement, be foreclosed upon, the easement may be subject to
termination.21
The purchaser at the sheriff’s sale would be either the successful bidder at the sale or the
foreclosing lender/executing lienholder. Of course, the owner of the dominant estate would be a
21

McElroy v. Allfree, 108 N.W. 116, 117 (Iowa 1906) (a purchaser at a sheriff’s sale “becomes privy in estate with
the mortgagor with respect to the title as it existed when the mortgage was executed, or of the judgment debtor if the
sale be under a judgment.”)
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necessary party to the foreclosure/execution. Shown below are two examples of properties
reliant on a private appurtenant easement for access.
In the first example, the dominant estate is surrounded by the servient estate. Access to
the dominant estate is over a driveway situated entirely upon the servient estate. If the servient
estate was encumbered by a mortgage or lien prior to the creation of the access easement serving
the dominant estate, a foreclosure of the mortgage or lien would threaten to terminate the
easement. The owner of the dominant estate would then be forced to pursue court action, either
as part of the foreclosure or in a separate action, to argue for an easement by necessity.

In the second example, a cluster of homes shares a private common driveway that
burdens a few of the individual owners’ parcels of land. There is also a portion of the driveway
extending to the house located in the upper left corner which crosses the neighboring property.
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Solution: Any time you are confronted with an appurtenant easement, insist upon a title
and lien search on the servient tenement. If the search reveals any prior mortgage or lien of
record, make note of it in your title opinion. Hopefully the parties to the transaction secure a
partial release or subordination from the mortgagee or lienholder before proceeding with their
transaction. If they don’t and you are called upon to issue a commitment or certificate, make
sure you take exception to the prior mortgage or lien in the title commitment and certificate. If
you are the closer, you are well-advised not to proceed with the closing without getting a specific
instruction from the lender (and buyer) in writing to proceed despite the presence of the priority
mortgage or lien on the servient estate.

5.

What is the difference between an express easement and an easement shown on a plat?
Problem: When a plat depicts an easement that was created by separate agreement, it is not
sufficient to merely mention the easement as shown on the plat in your title opinion. Consider
the easements depicted on the following plat.
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Although clearly indicated on the plat, the full nature of the rights and obligations associated
with those easements cannot be ascertained from the plat alone; nor will a short, descriptive
phrase capture the full scope of the easement provisions contained in the separate agreement.
The recorded easement agreement sets forth many details, such as the maintenance, repair and
insurance provisions shown below.
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For this reason, it is imperative to reference both the plat and the agreement. In addition, when
preparing commitments and certificates, omit any short, descriptive summaries of the easement
contained in the title opinion. Specifically identify the plat and agreement by title, date, book
and page, and let the documents speak for themselves.

Otherwise, you run the risk of

unnecessarily limiting the scope of the exception.22

22

The cardinal principle in the construction and interpretation of insurance policies is that the intent of the parties at
the time the policy was sold must control. Except in cases of ambiguity, the intent of the parties is determined by the
language of the policy. An ambiguity exists if, after the application of pertinent rules of interpretation to the policy,
a genuine uncertainty results as to which one of two or more meanings is the proper one. Because of the adhesive
nature of insurance policies, their provisions are construed in the light most favorable to the insured. Exclusions
from coverage are construed strictly against the insurer. LeMars Mut. Ins. Co. v. Joffer, 574 N.W.2d 303, 307 (Iowa
Continued on next page…
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Solution: When an abstract indicates an easement created by agreement that is also depicted on
a plat, reference the agreement and the plat in in your title opinion. The following is sample
language for use in a title opinion:


For easement agreements:
Entry No. ____ shows a utility easement given to ___________________
over, under and across the West 5 and North 10 feet of the real estate relative
to the construction and maintenance of electric lines, poles and other
electrical or utility apparatus. The Entry also shows an easement across the
South 15 feet for surface water flowage. The easement was filed [DATE OF
FILING] in Book ___________, Page _____ of the county records.
You are therefore cautioned against the construction or erection of any
permanent fences, structures or plantings within the area designated that
could not readily be removed in the event the owner of the easement desired to
utilize its access rights.



For plats:
Entry No. ____ shows the plat map for the subdivision plat. The plat map
shows a utility easement over, under and across the West 5 and North 10 feet
of the real estate relative to the construction and maintenance of electric
lines, poles and other electrical or utility apparatus. The subdivision plat was
filed [DATE OF FILING] in Book ___________, Page _____ of the county
records.
You are therefore cautioned against the construction or erection of any
permanent fences, structures or plantings within the area designated that
could not readily be removed in the event the owner of the easement desired to
utilize its access rights.

The corresponding exceptions for the field-issuer are as follows:


Specifically identify the separate easement agreement as an exception on Schedule B of
the commitment and certificate(s) by title, date, book and page, as follows:
Terms, provisions, conditions, restrictions, reservations, and easements in
[TITLE OF INSTRUMENT] filed [DATE OF FILING], in

1998) (citations and internal quotation marks omitted). When an insurer has "affirmatively expressed coverage
through broad promises, it assumes a duty to define any limitations or exclusionary clause in clear and explicit
terms." Farm Bureau Life Ins. Co. v. Chubb Custom Ins. Co., 780 N.W.2d 735, 742 (Iowa 2010).
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Book/Page/Document No. _________ in the _______ County, Iowa,
Recorder’s Office, and as amended from time to time.


In addition, specifically identify the plat as an exception on Schedule B of the
commitment and certificate(s) by title, date, book and page, as follows:
Plat of ________ filed on [DATE OF FILING], in Book/Page/Document No.
________ in the ______ County, Iowa, Recorder’s Office, including all
easements, building setbacks, restrictions, reservations, and notations
thereon.

6.

What problems are associated with a blanket easement?
Problem: An easement can encumber more land than is necessary for the easement and
inadvertently impact the use of the property. Such an easement is commonly referred to as a
“blanket easement.” Consider the following example of a blanket easement for an oil pipeline:
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The legal description of the easement area is the entire parcel of land owned by the
grantors. Such an easement will inadvertently impact the use of the property, particularly if the
grantors later decide to develop or subdivide the parcel. The blanket easement is used because at
the time the easement is created, the utility line is yet to be constructed and its precise location is
unknown.
From an underwriter’s perspective, under certain endorsements frequently issued in
connection with development projects, a blanket easement can create an unacceptable risk of loss
resulting from the exercise of the right to maintain the easement for the purpose for which it was
granted or reserved. Consider the highlighted language below, which appears in an Iowa Title
Guaranty Comprehensive endorsement:
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Note how the underwriter is responsible for any damage to the existing buildings located
on the property resulting from the exercise of the right to maintain the easement for the purpose
for which it was granted, even though the underlying easement is excepted from coverage.
Solution: The easement should be amended to tailor the legal description to that portion
of the real estate where the pipeline is actually located plus an additional area to allow for
maintenance. If the easement holder cannot be located, then court action will be necessary to
amend the easement.
Fortunately, the old blanket easement shown above was able to be amended to limit and
specifically identify the easement area within the property. The current easement holder, the
successor-in-interest to the original grantee, was contacted, and cooperated fully with amending
the legal description of the easement. Relevant portions of the amendment are shown below.
Both the servient property owner and the easement holder benefit from the amendment. The
owner of the servient tenement is in a much better position to develop and/or finance his or her
property. The easement holder is less likely to experience inadvertent damage to the utility line
or obstruction of the easement by the servient property owner.
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Sometimes a blanket easement contains a provision allowing the grantee to amend the
footprint of the easement within a defined time period following the completion of construction,
after the specific location of the utility line is known and the as-built survey is completed. If the
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grantee fails to amend the legal description of the easement area, the provision automatically
limits the reach of the easement to specified width in relation to the as-built location of the utility
line. The following is an example of such a provision:

Practice pointer:

Avoid drafting “blanket” easements.

If one becomes

necessary, make sure you include a provision like the one above that
contemplates an amendment to the legal description of the easement once
construction is complete.

7.

What problem arises when an easement is contained within restrictive covenants?
Problem: While examining an abstract, you encounter a document entitled “Restrictive
Covenants”, which was filed more than twenty-one years earlier and there is no mention of a
verified claim having been filed with the county recorder in the past twenty-one years. The
relevant abstract entry notes an easement among many use restrictions contained in the
instrument. If you conclude that Iowa’s Stale Uses and Reversions Act (“SURA”)23 bars the
enforcement of the use restrictions, should you note the easement in your title opinion, or is the
easement barred as well?
Under SURA, no action based upon a claim arising out of use restrictions contained in a
deed of conveyance or contract shall be maintained, “at law or in equity in any court to recover
real estate in this state or to recover or establish any interest therein or claim thereto, legal or

23

Iowa Code § 614.24.
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equitable, against the holder of the record title to such real estate in possession after twenty-one
years from the recording of such deed of conveyance or contract.”24
Fortunately, SURA also provides that the term “use restrictions” does not include
easements or maintenance agreements.25
Consider the following paragraph taken from a recorded instrument entitled, “Restrictive
Covenants”, which was recorded more than twenty-one years ago with no subsequent verified
claim of record:
A permanent, exclusive easement for the use, benefit and enjoyment of the owner or
owners of Lot Eight (8) of the Plat of Survey is hereby granted and established on that
part of Lot Seven (7) of the Plat of Survey lying easterly of the line shown on the Plat of
Survey and running generally in a north-south direction. The owner or owners of said Lot
Eight (8) shall be responsible for the care and maintenance of that portion of said Lot
Seven (7) lying easterly of said line as designated on the Plat of Survey. No construction
or improvements, excepting, however, for driveway purposes, may be established upon
the easement area created by this paragraph.
The following is a copy of the referenced Plat of Survey:

24
25

Iowa Code § 614.24(1).
Iowa Code § 614.24(5), which reads as follows:
As used in this section, “use restrictions” means a limitation or prohibition on the rights of a landowner to
make use of the landowner’s real estate, including but not limited to limitations or prohibitions on
commercial uses, rental use, parking and storage of recreational vehicles and their attachments, ownership
of pets, outdoor domestic uses, construction and use of accessory structures, building dimensions and
colors, building construction materials, and landscaping. As used in this section, “use restrictions” does not
include any of the following:
a. An easement granting a person an affirmative right to use land in the possession of another person
including but not limited to an easement for pedestrian or vehicular access, reasonable ingress and
egress, solar access, utilities, supporting utilities, parking areas, bicycle paths, and water flow.
b. An agreement between two or more parcel owners providing for the sharing of costs and other
obligations for real estate taxes, insurance premiums, and for maintenance, repair, improvements,
services, or other costs related to two or more parcels of real estate regardless of whether the parties to
the agreement are owners of individual lots or incorporated or unincorporated lots or have ownership
interests in common areas in a horizontal property regime or residential housing development.
c. An agreement between two or more parcel owners for the joint use and maintenance of driveways,
party walls, landscaping, fences, wells, roads, common areas, waterways, or bodies of water.
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Here is an aerial view of the property:

Clearly, the owner of Lot 8 enjoys a permanent, exclusive easement over the part of Lot 7
which lies east of the dotted line shown on the plat. Even though the grant of easement lies
buried among use restrictions within an instrument recorded more than twenty-one years ago, no
verified claim has been filed, and the instrument does not have the word “easement” in its title,
SURA will not bar enforcement of the easement. Title Standard 10.6 deals squarely with this
issue.26 In addition, the Minimum Abstract Standards created by Iowa Title Guaranty and

26

Iowa State Bar Association, Iowa Land Title Standards, Title Standard 10.6 (2017).
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adopted by the Iowa Land Title Association appropriately require abstractors to show the
relevant portion of any restrictions, covenants or agreements which have expired under SURA,
“if it includes an easement.”27
Solution: Yes, you should note in your title opinion any easements contained in a
restrictive covenants instrument even though you have concluded that the restrictive covenants
have expired under SURA. In fact, it is wise to note all restrictive convenants instruments in
your title opinion by default, even those that appear to have expired, unless you have confirmed
the absence of any easements or other surviving items. If and when challenged, you can remove
the expired item after you have confirmed there are no surviving easements and/or maintenance
agreements contained therein and no verified claims have been filed.

Practice pointer #1: As an abstractor, you should show the relevant portion of
any restrictions, covenants or agreements which have expired under SURA if it
includes an easement.

Practice pointer #2: As an attorney representing a property owner/developer
seeking to create an easement in conjunction with use restrictions, you should
avoid creating easements and use restrictions within the same instrument.

27

Iowa Land Title Association, Abstracting Standards of the Iowa Land Title Association, p. ii. (2009 ed., rev.
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Practice pointer #3: As examining attorney, you should note any easements
created by inclusion in restrictive covenants, even when the covenants have
expired. The following is a sample paragraph for use in a title opinion:
Entry No. ____ shows restrictive covenants filed [DATE OF FILING]
in Book _________, Page ____ of the county records. The covenants
have expired, but they contain an access easement across the East 10
feet of the subject property for access. The easement survives the
expired covenants. I note that there is no record of a maintenance
agreement. I recommend, but do not require, that the other owners in
the subdivision be contacted about preparing and recording a
maintenance agreement for the orderly maintenance of the
shared private drive.
You are therefore cautioned against the construction or erection of any
permanent fences, structures or plantings within the area designated
that could not readily be removed in the event the owner of the
easement desired to utilize its access rights.

Practice pointer #4: As a field-issuer of a title commitment or certificate, you
should use a specific exception to exclude from coverage any restrictive
covenants instrument. The specific exception should only contain the exact
title of the instrument, the county where the document is filed, the date of
filing, and the book and page where the document is filed or the
document/instrument number.

The following is an example of a properly

drafted specific exception for underwriting purposes:
Terms, provisions, conditions, restrictions, reservations, and easements
in [TITLE OF INSTRUMENT] filed [DATE OF FILING], in
Book/Page/Document No. _________ in the _______ County, Iowa,
Recorder’s Office, and as amended from time to time.

8.

What should you consider when drafting easements and associated maintenance
agreements?
Problem: What should you consider when drafting an easement?
Solution: Due consideration should be given to the following when drafting an easement:
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a.

Who are the necessary parties to the easement?

Practice pointer: The abstract should provide a chain of title to make sure that
the necessary parties are giving the easement.

b.

If the easements run with the land (i.e., an appurtenant easement), what are the

legal descriptions of the dominant and servient properties? Some easements are given only to
a particular party and do not run with the land (i.e., an easement in gross). For example, an
ingress/egress easement or a manure easement may be given to a particular party without the
easement benefiting a particular parcel.
c.

What is the nature of the easement (e.g., utility, road, etc.)?

d.

What is the legal description of the easement area?

Practice pointer: The easement area should be described to provide sufficient
room for maintenance.

e.

Who will maintain the easement area? What is an equitable manner of sharing the

costs of maintenance?
f.

How long will the easement be in effect? Although most easements are perpetual,

sometimes they have time limitations.
g.

Are there special considerations that need to be considered? For example, a

manure spreading easement should provide constraints on the timing of the applications and
be consistent with an approved manure management plan to avoid over-applying manure.

As an examining attorney, you may encounter easements recorded without maintenance
provisions. When an easement is silent as to maintenance obligations, the Iowa Supreme Court
has assigned obligations based upon equities including respective usage:
There still remains a question concerning the amount of work and labor each
party is to perform, and the extent of money outlay to be made by him in thus
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repairing the easement. Nothing in the grant of the easement determines the
question of how the burden of repairs shall be distributed. Both litigants use
the common way. Such was the contemplation of the grantors. By thus using the
private road, each tends to cause the same to become unfit for the contemplated
travel by the other. Mathias Bina, the appellee and easement owner, might repair
the way and the appellant thereafter by use make the road unfit again for travel. A
distribution of the burden of repair between the appellant and the appellee
Mathias Bina would be equitable and just. Consequently under the
circumstances such distribution should be made. 28
When drafting easements, an attorney serves his or her client best by including express
maintenance terms instead of relying on the equity of the courts. In addition, as a result of the
foreclosure crisis, lenders found themselves foreclosing on properties that lacked a private road
easement and maintenance agreement. Thus, secondary market lenders are now verifying that
such agreements are in place as an underwriting condition.
See Exhibit 1 for a sample agreement. Note the importance of including insurance and
dispute resolution provisions.

28

Bina v. Bina, 239 N.W. 68, 71 (Iowa 1931).
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